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No. 22,587

IN THE

United States Court of Appeals

For the Ninth Circuit

Daxiel Soraxno,
Appellant,

vs.

UxiTED States of America,

Appellee.

BRIEF FOR APPELLEE

JURISDICTION

This a timely^ appeal from a judgment of conviction

in the United States District Court for the Eastern

District of California for a violation of Title 50

U.S.C. App. §462 (faihire to report for induction).

Jui-isdiction in the District Court was based upon

Title 18 U.S.C. § 3231. Jurisdiction in this Court is

confeiTed by Title 28 U.S.C. § 1291.

Mudgment and sentence were entered on the record in this case

on November 1, 1967. Notice of appeal was filed, pursuant to Rule
37(a)(2) F. R. Crim. P., on November 6, 1967.



STATEMENT OF THE CASE

ProceedingB Below

By a one count Liidietinent (Ci-. No. S-175) filed on

Septembea* 1, 1967, aj)pelJant was ehai'ped witli a vio-

lation of Title 50 L'.S.C. App. § 462 (failui*e to report

for induction). On October 2, 1967 appellant ent<^re<l

a plea of not guiltj' and on Octol>er 30, 1967 a waiver

of jury trial was filed and tlie appellant was tried

before the Honorable Thonias J. Miu^Bride sitting

without a jury. Appellant was found jniilty of the

charge contained in the indictment on October 30,

1967 and on tiiat date was sentenced to a term of im-

prisonment for three years.

Facts

The appellant initially registered for the draft on

May 19, 1960, ap])r(»ximately 18 months after his

eighteenth biiUidiiy.- On Auurust 23, 1961 he was chis-

sified I-A.^ After a pre-induction physical examination

and on July 16, 1963, tlie aj)pellant was foimd accept-

able for militar}^ sennce.^ On Octol)er 18, 1963 an

order to reix)!^; for induction was mailed to app<'llant

to i*eport on November 12, 1963." Tliereafter and on

October 30, 19nrj n]>pell;int's induction was i)ostponwl

-rjovornmpnt Exhibit No. 1; the appellant's solectivp service file

was adiiiittod into ovidcncc at the trial as (lOvornment Exhibit

No. 1, although it appears to be denominated Oovernment's No. 12

in appellant '.s Oponing Brief. On pape 4 of Government Exhibit

No. 1 the appellant states his reasons for his late registration.

•"'(tovernnicnt Exhibit No. 1, p. 12.

^Government Exhibit No. 1, pp. 12 and 26.

»/rf., pp. 12 and 27.



and he was re-classified I-S(C) until June, 1964 be-

cause of his status as a full time student.^

On September 20, 1964 the appellant requested the

selective service fonn for a conscientious objector (i.e.,

SS fonn 150).' On September 30, 1964 the local board

received the completed SS fonn 150 and on October

28, 1964 classified the appella:it II-S until June, 1965.«

On September 15, 1965 the api)ellant was classified

I-A and a notice of classification (SS fonn 110) was

mailed to him on that date." On Septeml:)er 16, 1965

bhe appellant \\Tote to his local board requesting a

student defeiment and another SS foim 150 for con-

scientious obj ectors.
^"

The appellant was then re-classified I-O by his local

boai'd on October 15, 1965 and a notice of classification

(SS form 110) was mailed on October 16, 1965.^^ On
October 26, 1965 the appellant wrote to the lx)ard ap-

pealing: his 1-0 classification.^- Thereafter on Novem-

ber 10, 1965 the local board re-opened the appellant's

ease and classified htm I-A and mailed a new notice

of classification on November 12, 1965.^^ The appellant

then wi-ote another appeal letter to his board on No-

vember 21, 1965.^^ The Selective Service file was for-

«Id., pp. 12, 28, 31, and 38; as to the I-S(C) classification see

32 CFR 1622.15(b).

"Government Exhibit No. 1, pp. 12 and 40,

8/d., p. 12; see 32 CFR 1622.25.

»Zd., p. 12.

^'^Id., p. 60, see also p. 62.

11 Government Exhibit No. 1, p. 12.

12M., p. 63.

is/d, pp. 12 and 13.

"7(f., p. 65.



warded to the appeal Ixwird on Deceml)or 17, 19()5"

and on Octol)er 12, 196() tho Appeal Board foi- tlie

Noitheni Distiiet of Calit'oniiii, alter an mvestipation

and reconunendation by the L>epai'tnient of Justice,

iLnaninioiisly classified tlie appellant I-A/°

After being cla5v«^ified by the Appeal Board I-A and

on October 18, 196() the appellant was oi'dered to re-

port for induction on November 3, 1966.'^ On Octol>er

22, 1966 the aj)pellant wrote to the local lK)ard re<^iuest-

inff, in effe<*t, that he not Ix* inducted-** The local board

ad\ised the appellant by letter diited Octol>er 26, 1966

that his classification was not re-(>pened and to report

for induction as ordered.*"

On October 31, 1966 the ai)i>el hint's file was for-

warded to State Headcjuartei's of the Selective Serv-

ice System and reNiewcxl ]>y that office,^" The re^s-

trant failed to report for induction as ordered on

November 3, 1966- ' and on November 15, 1966 \\Tot©

to the local board requestinfj: another oi)portiniity to

report so tliat he miij;ht exhaust his administrative

remedies.--

The a])i)ellant was then afforded another opportu-

nity t<.> rei>ort for induction imder the oriprinal induc-

tion oi'der by letter of Febi'uaiy 3, 1967 ordering liim

>«7d.. pp. 13 and 67.

>«/rf., pp. 13, 72-81, and 101.

»V(f., pp. 13 and 103.

•8/rf., pp. 105-106.

"•riovcrnmcnt Exhibit No. 1, p. 112.

2"/r/., pp. 13. 113. 118-120.

2'M, p. 13.

md., pp. 115-116.



to repoi-t for induction on Febniaiy 9, 1967.-^ On
Febniaiy 8, 1967, tlie appellant requested and was

granted a transfer for induction to a local lx)ai"d in

Sacramento, California with a repoi-ting date of

March 8, 1967.-' On the latter date, i.e., March 8, 1967,

the appellant failed, to rexK)!^ for induction.-^ The
reasons for not reporting are spelled out by the ap-

pellant on pages 74-75, 82, 85-86, and 94-95 of the Re-

porter's Transcript.

ARGUMENT
I. THE DISTRICT COURT DID NOT ERR IN DENYING THE

MOTION FOR JUDGMENT OF ACQUITTAL SINCE THE
APPELLANT DID NOT EXHAUST HIS ADMINISTRATIVE
REMEDIES.

A. Nowhere in appellant's argiunent does he men-

tion the fact that he did not report to the local board

or the induction station on March 8, 1967, the day he

was ordered to report for induction. The threshold

question therefore is whether the appellant can raise

the defense of no basis in fact to his classification

when he did not go to the brink of induction. The

appellee respectfully submits that the propriety of the

classification in this case is not open to attack. Estep

V. United States, 327 U.S. 114 (1946); Billings v.

TruesdeU, 321 U.S. ^2 (1944); Daniels v. United

States, 372 F.2d 407 (9th Cir. 1967) at page 413, foot-

note 8; and WiJUams v. United States, 203 F.2d 85

(9th Cir. 1953), ceH. denied, 345 U.S. 1003 (1953).

23Zd., p. 130.

2*Id., pp. 13 and 133.

257c7., p. 13, and Reporter's Transcript, p. 15.



At the trial of this case the appelhmt soiip:ht to

avoid the exliaiLstion nile by assei-tinu: tliat he had an

"excuse" for not reportinyf for induction.-" He a}>par-

ently abandons tliat position on app«'al. However, tlie

appellee respectfully submits that this is a sintiuUu-ly

inapi)roi)riate case to disre<j:ard tlie fact tliat the ap-

pellant did not go to tJie brink of induction. Fii*st of

all, the local lK>ard afF«>rd(xl the appellant an opjwr-

tunity to report a second time after the receipt of his

letter dated November 15, 19()(i (Govennnent Exlnl>it

No. 1, pp. 115-116) wherein tlie appellant spe<'ifically

requests to be ordered to report again so that he

could appear at the induction station and thereby **get

a jiidicial re\new in the courts to the fullest." He
nevei'tlieless failed U> re]iort on March 8, 1967.

Additionally, it is difficult to conceive as a valid

excuse for not rejwrting the bare fact that tlie ap-

pelhmt was afraid t<> so report. It is submitted that

this is not a proper ground for the rehixation of tlie

exhaustion dwtinne. Cf. Donafo v. I^nifrd Sfdfrs, .302

F.2d 4(>8 (9th Cir. 19()2).

r>. Notwithstanding the above, the apj^ellee re-

spectfully invite's the Court's attention to the Resmne

of the Inquiiy contained on page 76 of Government

Exhibit No. 1 jmd tlic re<'ommen(hition of the Depart-

ment of Justice on page 72 of Government Exhibit

No. 1, both of wliich provide a Iwisis in fact for the

Appeal Board's classitication of appellant. Cf. Linfjo

V. United States, :}84 F.2d 724 (9th Cir. 1967) ; Sal-

-"Koporters Transcript, pp. 70-72.



amy v. United States, 379 F.2d 838 (10th Cir. 1967) ;

and Keefer v. United States, 313 F.2d 773 (9th Cir.

1963).

CONCLUSION

For the foregoing reasons the District Couri did not

err in denying the motion for judgment of acquittal

in this case and the judgment of conviction heretofore

entered by the District Court should be affimied.

Respectfully submitted,

John P. Hyland
United States Attorney

By James J. Simonelli
Assistant United States Attorney

Attoryieys for Appellee

United States of America

Certificate ^

I certify that, in comiection with the preparation

[)f this brief, I have examined Rules 18, 19 and 39 of

the United States Court of Appeals for the Ninth

Circuit, and that, in my opinion, the foregoing l>rief

is in full compliance with those rules.

Ja:mes J. Simonelli
Assistant United States Attorney




